
Memorandum on the Free Trade Agreement negotiations between the United States and the Southern African Customs Union*
Introduction

The United States Trade Representative (USTR) Robert Zoellick formally notified US Congressional leaders of President Bush’s intention to initiate negotiations for a free trade agreement (FTA) with the Southern African Customs Union (SACU) – comprising Botswana, Lesotho, Namibia, South Africa and Swaziland – in November 2002.  These negotiations commenced in June 2003, and are now underway. Reports indicate that an agreement is unlikely to be reached by the end of 2004 as planned, and that a decision is expected only in the first quarter of 2005.

While the Access to Learning Materials Project in Southern Africa welcomes trade opportunities that seek to bridge the inequities that exist within South Africa, as equally, the responsible exchange of goods and services for the benefit of local communities in trading nations, we are concerned about specific aspects of the US-SACU FTA, which, if implemented, would seriously undermine the basic tenets of social and economic development.

Our concerns are specifically around terms governing intellectual property rights (IPR). The escalating cost of textbooks (and other learning materials) in primary, secondary and tertiary education is already causing a strain on household & government financing of education. Consequently, we are concerned that government’s ability to make education affordable will be further limited. 

Additional concerns exist with respect to investment: we are concerned that investing entities will be enabled to take legal action against governments on the basis of conditions within the FTA, as has been pointed out by the Treatment Action Campaign & AIDS Law Project in an earlier submission to NEDLAC
. In our opinion, it would be disabling if the FTA were to explicitly validate corporate lawsuits against the government of South Africa, in the course of implementing its constitutional obligations (in this case, towards affordable education).

Indications on the shape of the US-SACU FTA

The USTR, in his letters to the Speaker of the US House of Representatives and the President of the US Senate, set out the objectives of this exercise:
“We plan to use our negotiations with the SACU countries to … address barriers in these countries to U.S. exports – including high tariffs on certain goods, overly restrictive licensing measures, inadequate protection of intellectual property rights, and restrictions the SACU governments impose that make it difficult for our services firms to do business in these markets. We also see the negotiations as an opportunity to advance U.S. objectives for the multilateral negotiations currently underway in the World Trade Organization (WTO).”

The USTR further clarifies his office’s objectives with respect to Intellectual Property Rights:
“-- Seek to establish standards that reflect a standard of protection similar to that found in U.S. law and that build on the foundations established in the WTO Agreement on Trade-Related Aspects of Intellectual Property (TRIPs Agreement) and other international intellectual property agreements, such as the World Intellectual Property Organization Copyright Treaty and Performances and Phonograms Treaty, and the Patent Cooperation Treaty.

-- Establish commitments for SACU countries to strengthen significantly their domestic enforcement procedures, such as by ensuring that government agencies may initiate criminal proceedings on their own initiative and seize suspected pirated and counterfeit goods, equipment used to make or transmit these goods, and documentary evidence. Seek to strengthen measures in SACU countries that provide for compensation of right holders for infringements of intellectual property rights and to provide for criminal penalties under the laws of SACU countries that are sufficient to have a deterrent effect on piracy and counterfeiting.”
A briefing from the US Congressional Budgeting Office (CBO) candidly summarizes the need for a process that bypasses multilateral negotiations:
“One reason for the recent US pursuit of FTAs is that progress in multilateral trade negotiations has become more difficult. The increasingly large membership of the GATT/ WTO over time means that more countries must reach agreement in each subsequent round of negotiations. The newer members are generally developing countries that see their interests as being different from those of the US and other industrialized countries that were more dominant in the earlier rounds.”

It is evident that the FTA negotiations seek to repair current trade imbalances between, primarily, South Africa and the US
. Through the bilateral/ regional route, the USTR expects to effect an agreement with conditions for SACU members that would not, effectively, be agreed to in a multilateral forum.

It is important to note here that the African Growth and Opportunity Act
 (AGOA), which is currently in place in South Africa, imposes no specific conditions around intellectual property. In fact, the only reference to the term is with respect to the Generalised System of Preferences (GSP) programme of the United States Trade Act of 1974. If South Africa were to seek additional preferential tariff treatment for articles beyond those already covered in the Act, then one of the many ways in which it might be eligible for the same would be by “providing adequate and effective protection of intellectual property rights,” implying that the extent of IPR protection, should it need regulatory intervention, is essentially a national prerogative
.

Of issue is the wilful misrepresentation of IPR flexibilities available under the WTO Agreement on Trade Related aspects of Intellectual Property Rights (TRIPs). Conditions apparently embedded in the US-SACU FTA lead us to assume that, under the pretence of TRIPs compliance, the USTR is attempting to implement a TRIPs plus IPR regime in SACU. 

This assumption is strengthened by this statement from the USTR after conclusion of the Central American Free Trade Agreement (CAFTA)
:
"IFAC-3 notes that, in particular, CAFTA is the first [FTA] to be completed with countries that are not among the more advanced developing countries; indeed some with relative low per capita incomes and lower development levels. That these countries found it in their interest to significantly increase their levels of IPR protection beyond that required by TRIPS is testament to the principle that high levels of protection benefit indigenous creators and inventors in the same manner as they do in developed countries. IFAC-3 urges the U.S. government to keep this in mind when negotiating with countries such as those in the SACU, which have much to gain from maintaining the high levels of protection negotiated to date."
Implications for Access to Learning Materials

In South Africa, textbooks form the single highest component of student costs; simultaneously, government is the single largest procurer of textbooks, accounting for over half the publishing industry’s turnover
. In 2003, the Director General of the Department of Education highlighted the book-price crisis in a report to the Minister of Education:
“The price of textbooks warrants special attention, partly because textbooks constitute such a large portion of the state’s expenditure on education (over R1 billion per year currently), partly because textbooks are probably the most important input, at the margin, in producing learning achievement, and partly because of certain peculiarities in the textbook market.

Though there has been no proper study into the matter, some views suggest that the textbook industry may not be sufficiently competitive, and that it is characterized by too many sole-supplier situations to ensure competitive prices. Higher prices could allow producers to make abnormally high profits, or might simply sustain inefficient production processes. Thorough research is required on this subject to inform possible responses by Government to improve the competitiveness of the industry. Such a study might include an assessment of the relative costs of production in South Africa compared to those in other countries.”

Our concerns with conditions potentially embedded in the FTA must be read in the context of this existing (unfavourable) market situation. Of equal importance in terms of context 
1) Extension of the copyright term:

With reference to printed material, the South African copyright act prescribes a copyright term of 50 years from the time of first publication, as is generally the norm
. But through the recently concluded US-Australia FTA
, for instance, as a condition of the agreement, copyright term in Australia was extended to 70 years. The USTR has publicly articulated that copyright term extension is a device to brighten the commercial prospects of the US entertainment industry. However, in a developing country like South Africa, any extension of copyright bears serious implications for education and economic development. This is especially so given current market circumstances in South Africa, where excessive pricing of textbooks is closely related to the monopolies conferred by copyright and by control of supply structures.

2) Impediments to educational licensing and adaptation:
The intellectual property implications of the FTA, as expressed by the USTR, closely resemble the suggestions of the Print Industries Cluster Council (PICC) of South Africa, a publishing industry lobby group
. Of singular concern here is the attempt to deter the state from exercising legal licensing options to curb abuse on the part of rights-holders, or institute widely upheld interpretations of TRIPs in national law that would further access
.

According to the PICC report
, academic books account for 70% of the South Africa publishing industry turnover, implying that future growth is likely to occur in ‘trade’ or ‘leisure’ books that are more general in purpose. Yet, the FTA seems to want to curb an expansion of the student reading market.

Compliance with the WTO’s TRIPs entails recourse to a wide range of corrective actions, including compulsory licensing, as suggested in Articles 6,7,8,13 and 40 of TRIPs. For instance, following the copyright regulation of other developing countries (such as, but not only, Pakistan, India and the Philippines
), licensing may be sought to promote affordability in critical sectors like education. In the context of South Africa, licensing may also be sought for translation from traditionally dominant languages to those neglected in print (i.e. from English and Afrikaans into African languages).

Educational licensing and the differential application of copyright to developing countries (both aiming at sensitivity to development needs) have been advocated, among many others, by the UK government’s landmark Commission on Intellectual Property Rights
.

3) Impediments to parallel trade

As regards ‘piracy’, the FTA concluded between the US and Morocco on 15 June 2004
 provides the following definition:

“…pirated copyright goods means any goods that are copies made without the consent of the right holder or person duly authorized by the right holder in the country of production and which are made directly or indirectly from an article where the making of that copy would have instituted an infringement of a copyright or a related right under the law of the country of importation.”

It is therefore possible that the USTR letters to Congress in November 2002 may indeed be interpreted to mean that the USTR will seek an FTA that mandates the use of the criminal law to prevent the importation of copyrighted material. Yet, the parallel trade of pharmaceuticals, for instance
, is explicitly sanctioned within South African law. Even otherwise (and with no restriction on type of commodity), TRIPs mandates that parallel trade is a sovereign right, and that nations may decide on how and when to exhaust IPR. In recent years, some nations (such as New Zealand) have considerably extended parallel trade possibilities, and others (such as Canada) have limited it, though only under the strict condition that domestic commodity prices remain competitive with international prices, in the interests of consumer protection. 

It is important to draw attention to legitimately traded goods, since they are often insidiously dismissed as ‘piracy’. Broadly, we refer to textbooks that are placed on the market, bought with due compensation to the rights-owner/ rights-holder in the country of sale, and subsequently traded. We draw attention to the fact that TRIPs sanctions, for instance, the parallel import of an essential textbook, an act that only becomes commercially viable when the same publisher (i.e. rights-holder) sells the book at a significantly higher price domestically, within South Africa, as compared to outside.
We provide an example of the price disparity in three essential learning materials to illustrate the current pricing situation with regards to textbooks sold in South Africa
:

	Learning Material
	India
	USA
	South Africa

	Nelson Mandela: Long Walk to Freedom
	R 76
	R 70
	R 154

	J.M. Coetzee: Disgrace
	R 46
	R 66
	R 141

	Concise Oxford English Dictionary
	R 87
	R 133
	R 290


We are of the opinion that any national legislation around parallel trade must remain explicitly in line with TRIPs, if only to serve as a regulatory mechanism to harmonize domestic textbook prices in South Africa with those in other developing countries.
4) Technological Protection Measures

While this memo has focused thus far on highlighting challenges that face access to learning materials in non-electronic media, a key part of the United States' trade agenda is securing legal protection against circumvention of technological measures added to copyrighted works, based on the provisions in the U.S. Digital Millennium Copyright Act (DMCA).
  Anti-circumvention provisions based on those in the DMCA have been included in the IP chapters of the last seven bilateral free trade agreements that the U.S. has entered into with its trading partners.
 

Adopting this type of overbroad technological protection measure (TPM) provision is likely to have three adverse consequences for SACU members:
(a) It will override SACU members’ national copyright systems; 

(b) It will reduce the availability of public domain works; and

(c) It will increase the costs of accessing information. 

I. Implications for Sovereignty and National Copyright Systems

An overbroad ban on circumventing TPMs will entirely supplant SACU members’ national copyright law exceptions for educational uses and will hinder the ability of SACU members to create new exceptions, such as for distance education, to meet domestic needs. 

The U.S. DMCA anti-circumvention provisions ban both acts of circumventing TPMs used by copyright owners to control access to their works, as well as any device, service or technology that is primarily designed or useful for circumvention. These prohibitions apply even if the intended use of the copyrighted work would not infringe copyright. So, for example, U.S. law contains a copyright exception allowing non-profit organizations to make Braille translations of books for blind persons.  Under the DMCA, blind persons are no longer able to exercise this right in connection with e-books that are protected by TPMs. Thus, the DMCA has largely overridden all existing U.S. copyright law statutory exceptions (such as those for educational uses). 
 

The DMCA has effectively taken copyright policy out of the control of government. It has allowed U.S. rightsholders to use a TPM backed by law to redraw the U.S. copyright balance and unilaterally determine how much protection is given to copyrighted works.  Adopting a DMCA-type provision in the SACU FTA will allow U.S. copyright holders’ rights to trump SACU members’ national copyright law exceptions. Similarly, adopting this sort of overbroad TPM provision is likely to hamper the effectiveness of any effort by  SACU governments to introduce new copyright exceptions to deal with domestic priorities. 

II. Reducing Availability of Public Domain Works

Apart from the economic impact of extending the term of copyright protection, adopting an overbroad TPM provision will also decrease the availability of works in the public domain. TPMs do not expire when the copyright protection term ends, so a work that would otherwise fall into the public domain will not be accessible if it is technologically protected.  While legal academics disagree about whether the U.S. anti-circumvention laws ban educators from circumventing TPMs on public domain works, as a practical matter it is  difficult for educators to find the technical means to do so because of the prohibition on distributing circumvention tools. In addition, in the usual case, where a public domain work is stored together with works still under copyright in a technologically-protected compilation, it would arguably be illegal under the U.S. DMCA to circumvent to access the public domain work.
. 

As a result, adopting a TPM provision in the SACU FTA will create a barrier to accessing public domain digital works that would otherwise be freely accessible.  This will decrease the store of collective knowledge available for educational and research uses in SACU countries.

III. Increasing the Cost of Accessing Information

Adopting overbroad TPM provisions will also have a substantial detrimental impact on educators, students, academics, and libraries, by increasing the cost of accessing information that is essential for learning, Although SACU members primarily rely on printed textbooks at present, adopting these sort of provisions will impede future access to educational material in digital form (such as educational CD-Rom material and scientific journals). 

As information in digital form increasingly becomes available only in a technologically protected form, fair dealing and personal copying exceptions that previously guaranteed access for educational purposes (however limited) will be technologically precluded. Students and educators will be banned from circumventing TPMs on technologically-protected digital material that they have purchased to make excerpts for use in lessons. In addition, local technology vendors will be banned from producing or selling technologies and devices that educators need if they are to use copyright exceptions that would otherwise apply to protected digital materials that they have purchased. Therefore, since SACU members are net importers of U.S. informational products, anti-circumvention laws based on the U.S. DMCA will result in a net transfer of wealth to foreign rightsholders.

In addition, anti-circumvention laws prevent libraries from availing themselves of the exceptions in national copyright law under which they have previously operated. TPMs backed by anti-circumvention laws may prevent or restrict libraries from copying, sharing or loaning out technologically-protected digital material.  This has required libraries to negotiate special agreements with individual rightsholders to obtain material without technological protections,
 or to seek exemptions through the U.S.’s anti-circumvention rulemaking process. However, only large libraries with significant resources are able to take advantage of these options.  In practice, the substantial costs involved in negotiating these individual arrangements, or participating in a government regulatory process, are beyond the resources of most small regional libraries. Anti-circumvention laws are likely to further exacerbate the digital divide, as smaller, less-resourced libraries in rural and poorer communities will not have the ability to enforce the copyright law exceptions required to offer their services.

Thus, adopting the TPM provision in the SACU FTA  will increase the cost of accessing information and ultimately result in the widening of the knowledge gap between industrialized and unindustrialized countries. 

Conclusion:
The Access to Learning Materials Project in Southern Africa is concerned that the US-SACU FTA has the potential to undermine access to learning materials, and consequently, affect access to education in SACU member countries. From a constitutional perspective in South Africa, it is likely that aspects of the FTA will conflict with a series of fundamental rights, among which is the right to education
. 
We urge SACU government representatives to take a firm stand against signing on to TRIPs plus provisions in the US FTA negotiations, as they have committed to doing in trade negotiations with the European Free Trade Association (EFTA)
. We further urge SACU member governments to reexamine existing copyright laws and regulations in light of flexibilities potentially available in TRIPs, to increase the accessibility of learning materials among their constituents.
* This memo was prepared by Achal Prabhala (� HYPERLINK "mailto:achal@access.org" ��achal@access.org�) and Collette Caine (� HYPERLINK "mailto:ccaine@telkomsa.net" ��ccaine@telkomsa.net�) of the Access to Learning Materials Project in Southern Africa, at the Consumer Institute SA. We are grateful to Gwen Hinze, International Affairs Director for the Electronic Frontier Foundation (EFF: � HYPERLINK "http://www.eff.org" ��www.eff.org�) for writing the section on Technological Prevention Measures. For more information on the project, consult � HYPERLINK "http://www.access.org.za" ��www.access.org.za� 


� Berger, Jonathan and Morgan, Njogu – TAC & ALP Memorandum on the US-SACU FTA – submitted to NEDLAC on 3 February 2004.





� From the initial expression of the USTR on the SACU FTA: available at � HYPERLINK "http://www.ustr.gov" ��www.ustr.gov�.


� From: The Pros and Cons of Pursuing Free Trade Agreements, An Economic and Budget Issue Brief from the Congressional Budgeting Office (CBO), July 31, 2003.


� Figures from the US Congressional Budgeting Office (CBO) for 2002 indicate that US exports to South Africa are approximately only half the value of South Africa exports to the US. Further, as the USTR notes, 95% of SACU exports to the US are already exempt from duties under the AGOA.


� All SACU countries are beneficiaries under AGOA, which recently saw its term extended by the Bush administration until 2015.


� As set out in section 104 of AGOA and read in conjunction with section 506(A) of the GSP Programme. Though the AGOA specifies no details as to what constitutes “adequate and effective” protection of IPR, the Print Industries Cluster Council of South Africa remarkably uses a US-Caribbean trade agreement from 2000 to interpret this phrase to mean: “TRIPS or greater protection and enforcement.” (Emphasis as in original - for source, see fn.7)


�From the USTR Industry Functional Advisory Committee-3's report on the IP chapter in the CAFTA, page 4. Emphasis added. Available online at - � HYPERLINK "http://www.ustr.gov/assets/Trade_Agreements/Bilateral/CAFTA/CAFTA_Reports/asset_upload_file571_5945.pdf" ��http://www.ustr.gov/assets/Trade_Agreements/Bilateral/CAFTA/CAFTA_Reports/asset_upload_file571_5945.pdf�








� From the final draft (May 2004) of the Print Industries Cluster Council (PICC) Report on Intellectual Property Rights in the Print Industries Sector - commissioned by the Department of Arts & Culture, Government of South Africa. The publishing industry turnover is estimated to be between R 2 and 2.5 billion annually.


� From Report to the Minister: Review of the Financing, Resourcing and Costs of Education in Public Schools – submitted by DG: DOE, T.D. Mseleku, 3 March 2003, available from the Department of Education, South Africa.


� The South African Copyright Act of 1978, as amended.


� For one account of the anti-consumer IPR conditions of US-Australia FTA, see Richardson, David, Intellectual Property Rights and the US-Australia FTA, Department of Parliamentary Services, Economics, Commerce & Industrial Relations Section, 31 May 2004, available at the website of the Parliament of Australia: � HYPERLINK "http://www.aph.gov.au" ��www.aph.gov.au�.


� The PICC brings together a number of industries in the print sector. Its members are: The Print Federation of South Africa (PIFSA), The Paper Manufacturers Association of South Africa (PAMSA), The Publisher’s Association of South Africa (PASA) and The Booksellers’ Association of South Africa (BASA). PICC’s concerns in turn echo those of the International Intellectual Property Alliance (IIPA), an international business lobby.


� For instance around Fair Dealing – i.e. Section 12(1) of the South African Copyright Act, 1978, and regulations framed in terms of Section 13.


� Final Draft of the Print Industries Cluster Council (PICC) Report on Intellectual Property Rights in the Print Industries Sector, commissioned by the Department of Arts & Culture (May 2004).


�For a selective list of educational licensing provisions in developing country legislation, see below:


Pakistan: Amendment of section 36 of the Copyright Law of, Ordinance XXXIV of 1962: “(3) The Federal Government or the Board may, upon an application by any governmental or statutory institution, in the public interest, grant a license to reprint, translate, adapt or publish any text book on non-profit basis.”


India: See the Indian Copyright Act of 1957, as amended. Fair use and fair dealing for educational purposes and conditions for translation are made explicit. The Act suggests, for instance, that in the event a translation (of a copyrighted work in any language, into any other official Indian language) is not authorized within 7 years of first publication, then the translation rights are publicly available, at no royalty, upon notification – i.e. they pass into the public domain.


Philippines: From the Intellectual Property Code of the Philippines: “Sec. 185. Fair Use of a Copyrighted Work:  (185.1.) The fair use of a copyrighted work for criticism, comment, news reporting, teaching including multiple copies for classroom use, scholarship, research, and similar purposes is not an infringement of copyright.”


� The Commission on Intellectual Property Rights (CIPR) was convened by the UK government and comprised a team of international experts. It was charged with answering, among other questions, (1) How national IPR regimes could best be designed to benefit developing countries within the context of international agreements, including TRIPs, (2) The broader policy framework needed to complement intellectual property regimes, including, for instance, controlling anti-competitive practices through competition policy and law. After fact-finding missions to Brazil, China, Kenya, India and South Africa, CIPR published its findings in Sept. 2002: � HYPERLINK "http://www.iprcommission.org/graphic/documents/final_report.htm" ��www.iprcommission.org/graphic/documents/final_report.htm�.


� The text of the Morocco FTA is available online at �HYPERLINK "http://www.ustr.gov/Trade_Agreements/Bilateral/Morocco_FTA/FInal_Text/Section_Index.html"��http://www.ustr.gov/Trade_Agreements/Bilateral/Morocco_FTA/FInal_Text/Section_Index.html�. 


� The definitions are contained in footnote 19 (to Article 15.11.20) of the text of the Morocco FTA.


� Section 15C(b) of the Medicines and Related Substances Act, 101 of 1965 and Regulation 7 of the General Regulations issued in terms thereof.





� Figures from: India – � HYPERLINK "http://www.firstandsecond.com" ��www.firstandsecond.com�, USA – � HYPERLINK "http://www.amazon.com" ��www.amazon.com�, SA – bookstore prices (as of April 2005)


� “In addition, it was critical to achieve Australia’s agreement to adhere to, and fully implement the provisions  of, the WCT and WPPT, along the same lines as the U.S. had in the DMCA in 1998.”, USTR Industrial Functional Advisory Committee on Intellectual Property Rights on Trade Policy Matters report on Australia – U.S. FTA, 12 March 2004, page 8, at:


� HYPERLINK "http://www.ustr.gov/assets/Trade_Agreements/Bilateral/Australia_FTA/Reports/asset_upload_file813_3398.pdf" ��http://www.ustr.gov/assets/Trade_Agreements/Bilateral/Australia_FTA/Reports/asset_upload_file813_3398.pdf�


� Jordan (Article 4(13)), Singapore (Article 16.4(7)), Chile (Article 17.7(5)), CAFTA (Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and the Dominican Republic) (Article 15.5(7)), Australia (Article 17.4(7)), Morocco (Article 15.5(8)) and Bahrain (Article 14.4(7))


� See U.S. NGO Electronic Frontier Foundation’s report “Unintended Consequences: Five Years Under the DMCA”, at:� HYPERLINK "http://www.eff.org/IP/DMCA/unintended_consequences.php" ��http://www.eff.org/IP/DMCA/unintended_consequences.php�


�  See U.S. 2003 DMCA anti-circumvention rule-making inquiry, request for consumer exemption to circumvent TPM to access public domain motion pictures on DVD compilations <http://www.copyright.gov/1201/2003/comments/035.pdf> rejected by U.S> Copyright Office and Librarian of Congress. See Determination:� HYPERLINK "http://www.copyright.gov/1201/" ��http://www.copyright.gov/1201/�


�  See “Digital Rights Management: A Failure in the Developed World, A Danger to the Developing World”, Report submitted to the International Telecommunications Union ITU-R Working Party 6M Report on Content Protection Technologies by the Electronic Frontier Foundation and other NGOs, pages 13-14.� HYPERLINK "http://eff.org/IP/DRM/ITU_DRM_paper.pdf" ��http://eff.org/IP/DRM/ITU_DRM_paper.pdf�


� From the Bill of Rights, Constitution of the Republic of South Africa (emphasis added): 


“29. (1) Everyone has the right � 


to a basic education, including adult basic education; and 


to further education, which the state, through reasonable measures, must make progressively available and accessible. 


(2) Everyone has the right to receive education in the official language or languages of their choice in public educational institutions where that education is reasonably practicable. In order to ensure the effective access to, and implementation of, this right, the state must consider all reasonable educational alternatives, including single medium institutions, taking into account � 


equity; 


practicability; and 


the need to redress the results of past racially discriminatory laws and practices.


� As expressed by SA Minister for Trade and Industry, Mandisi Mpahlwa to the Treatment Action Campaign. EFTA comprises Switzerland, Iceland, Norway and Liechtenstein. <� HYPERLINK "http://community.eldis.org/webx?230@204.xXe7aj7hbEL.0@.eeac0cd" ��http://community.eldis.org/webx?230@204.xXe7aj7hbEL.0@.eeac0cd�>








